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United States Court of Appeals for the 
District of Columbia 


a. In the District Court of the United States for 

the District of Columbia 
Equity No. 63773 
George Q. Voigt, Plaintiff, 
vs. 

General Electric Company, Defendant. 

United States of America, 

District of Columbia, ss: 

BE IT REMEMBERED, That in the District Court of 
the United States for the District of Columbia, at 
the City of Washington, in said District, at the 
times hereinafter mentioned, the following papers 
were filed and proceedings had, in the above-en¬ 
titled cause, to wit:— 

1 In the United States District Court for the 

the District of Columbia 
Equity No. 63773 
On Voigt Patent No. 1,S81,336 
George Q. Voigt, 4S31 36th St., N. W., Washington, D. C., 

Plaintiff 

vs. 

General Electric Company, Shoreliam Building, Wash¬ 
ington, D. C., Defendant 

. Memorandum 

February 24,1937 
Bill of Complaint filed. 

Motion by General Electric Company , Appearing Spe¬ 
cially, to Dismiss the Bill of Complaint Herein 

Filed March 17, 1937 

###*#•### 

Now comes defendant, General Electric Company, by its 
solicitors, appearing specially for the purpose of this mo- 


2 GEORGE Q. VOIGT VS. GENERAL ELECTRIC COMPANY. 

tion only, and moves to dismiss tlie bill of complaint as to 
it and to vacate and set aside the purported service upon 
it, upon the ground that it is a New York corporation, and 
has not committed any act of infringement within this Dis¬ 
trict of Columbia, WHEREFORE, the General Electric 
Company, under the provisions of the Judicial Code, Sec¬ 
tion 48 (28 USCA Sec. 109) is not amenable to service in 
this District. 

F. GERALD TOYE 
Solicitor for General Electric 
Company. appeariny specially 
for the purpose of this motion 
only. 

ALEXANDER C. NEAVE 
Of Counsel 

2 Affidavit of Darius E. Peck 

State of New York 

County of Schenectady ss. 

Darius E. Peck, being duly sworn, deposes and says: 

I am a Vice President of the General Electric Company, 
the defendant in the above-entitled suit. 

: Said General Electric Company is a corporation organ¬ 
ized and existing under the laws of the State of New York 
and has its principal place of business in the City of Sche¬ 
nectady, State of New York, and is an inhabitant of said 
citv and state. 

DARIUS E. PECK 

Sworn to and subscribed before me this 15th day of 
March, 1937. 

WILLIAM W. JENKINS 
(Notarial Seal) Notary Public 


Affidavit of Howard A. Jones 
**#*#*#*# 

State of New York 

County of Schenectady ss. 

Howard A. Jones, being duly sworn deposes and says: 

I have been employed by the General Electric Company 
in its office at Schenectadv, New York since July 1922 and 
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since August 1930 I have been the Manager of Sales for the 
Laboratory Products Section of that company at 
3 Schenectady, New York. 

All sales of apparatus known as “Spectrophotome¬ 
ters” which have been manufactured by the General Elec¬ 
tric Company have been made through the aforesaid Lab¬ 
oratory Products Section and at Schenectady, New York. 

No sale of such “Spectrophotometers” which have been 
manufactured by the General Electric Company has been 
made at any branch office of the General Electric Company 
and no sale of such “Spectrophotometers” has been made 
in the District of Columbia. 

HOWARD A JONES 

Sworn to and subscribed before me this 12th day of 
March, 1937. 

JOHN W. BREMER 
(Notarial Seal) Notary Public 


Affidavit of A. F. E. Horn 
********* 

City of Washington 

District of Columbia ss: 

1, A. F. E. Horn, being duly sworn to depose and say as 
follows: 

That I am the Manager of the General Electric Co., Sales 
Office, located in the Shoreham Building, Washington, D. 
C., and referred to in the BILL OF COMPLAINT. 

That I have been Manager of the aforementioned office 
since on or about January 20, 1925. That as Mana- 
4 ger of the aforementioned office I am responsible for 
and familiar with the activities of all of the em¬ 
ployees of the General Electric Company connected there¬ 
with. 

That to the best of my information and belief no appara¬ 
tus corresponding to that disclosed and claimed in Voigt 
patent 1,881,336 and referred to in the Bill of Complaint 
as a “spectrophotometer” has been sold or offered for sale 
in the District of Columbia since October 4, 1932, the date 
of issue of said patent; and that such apparatus has never 
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been on display or been demonstrated at the aforementioned 
place of business of the General Electric Co. in the Dis¬ 
trict of Columbia, and that it does not appear in the gen¬ 
eral catalogues or sales handbooks of the General Electric 
Company with which affiant is familiar. 

A. F. E. HORN 

Subscribed and sworn to before me this 16th day of 
March, 1937. 

E. LOUISE CHANDLER 
(Notarial Seal) Notary Public D. C. 

My Commission Expires June 1, 1940 


Affidavit of G. H. Vaneman 
Filed March 31, 1937 

G. H. Vaneman being duly sworn deposes and says: 

I am employed by the United States Government in the 
National Bureau of Standards located in Washington, D. 
C. at Connecticut Avenue and Upton Street. My official 
capacity in said bureau is that of Purchase and Supply 
Officer. 

The attached photostat is a true and exact copy of 




the purchase order whereby the National Bureau of Standarda 
purchased a "Spectrophotometer" from the General Eleotrlo 

Company. 
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6 Affidavit of Dr. K. S. Gibson 

Dr. K. S. Gibson, being duly sworn deposes and says: 

I am employed by the United States Government in the 
National Bureau of Standards located at Connecticut Ave¬ 
nue at Upton Street in 'Washington, D. C. My position in 
this Bureau is Chief of the Colorimetry Section of the Op¬ 
tics Division. 

On or about June 15,1936, the National Bureau of Stand¬ 
ards in 'Washington, D. C. located at the above-named ad¬ 
dress, received from the General Electric Company of New 
York the various elements or parts that when assembled 
comprise a device known as a “Spectrophotometer”. 

On or about June 15, 1936, a Mr. J. L. Michaelson who is 
employed by the General Electric Company came to the 
National Bureau of Standards in Washington, D. C., and 
in my section the said Mr. Michaelson assembled the above- 
mentioned elements that comprise the said “Spectropho¬ 
tometer” when so assembled or manufactured. Mr. 
Michaelson then used and operated the said device for a 
period of approximately two days for the purpose of ef¬ 
fecting a sale to the National Bureau of Standards in 
Washington, D. C., and during this period the said device 
was used and operated by the above-named employee of 
the General Electric Company in a manner consistent with 
the use contemplated by the National Bureau of Standards. 
When it was successfully shown that the said device could 
be used in a manner to effect the purposes desired by the 
National Bureau of Standards, the device was sold to the 
National Bureau of Standards in Washington, D. C. by the 
General Electric Company. 

The above-named “Spectrophotometer” manufactured 
by the General Electric Company which is used to measure 
the 





spectral transmission and relative spectral apparent reflectance 
of various color substances Is similar In appearance to that 
shown on the attache! photostat. 

X. S. CIBSON 


Sworn to and subscribed before me this JOth day of 
Karch, 1937- 


(Notarial Seal) 


RICHARD A. BtTDDSXT 

Notary Public 


ANALYTICAL EDITION 



Fiocre 5. General Electric Recording Photoelectric 
Spectrophotometer 
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8 Affidavit of II. J. Keegan 

H. J. Keegan, being duly sworn deposes and says: 

I am employed by the United States Government in the 
National Bureau of Standards located at Connecticut Ave¬ 
nue and Upton Street in Washington, D. C. My duties for 
the said Bureau are performed in the Colorimetry Section 
of the Optics Division and my superior in that Section is 
Dr. K. S. Gibson. One of my particular duties is to operate 
a “Spectrophotometer” which is a device to measure the 
relative spectral apparent reflectance and spectral trans¬ 
mission of substances, which device was purchased by the 
National Bureau of Standards at Washington, D. C. from 
the General Electric Company of New York. 

I was present when the various events took place at the 
National Bureau of Standards in Washington, D. C. as de¬ 
scribed by Dr. K. S. Gibson in the accompanying affidavit 
and agree and subscribe to the fact that everything sworn 
and subscribed to in said affidavit bv Dr. Gibson is true. 

•f 

H. J. KEEGAN 

Sworn to and subscribed before me this 30th day of 
March, 1937. 

RICHARD A. BUDDEKE 
(Notarial Seal) Notary Public 


9 Amended Bill of Complaint 

Filed March 31, 1937 

The plaintiff, George Q. Voigt, for his bill of complaint 
alleges: 

1. That defendant, General Electric Company, on infor¬ 
mation and belief, is a corporation organized under the 
laws of the State of New York, and has regular established 
places of business at 1 River Road, Schenectady, New York, 
and Shoreham Building, Washington, D. C., and that the 
hereinafter alleged acts of infringement were committed 
within the District of Columbia, the State of New York and 
elsewhere in the United States. 

2. That the jurisdiction of the court depends upon the 
patent laws of the United States. 
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3. That on the 22nd day of January, 1930, the plaintiff 
was the true, original and first inventor of a certain, new 
and useful “Method of Color Determination of any Ob¬ 
ject”, not known or used by others in this country before 
liis invention or discovery thereof, and not patented or de¬ 
scribed in any printed publication in this or any foreign 

country before his invention or discovery thereof, or more 
• • 

than two years prior to his hereinafter recited application 
for letters patent therefor, and not in public use or on sale 
in this country for more than two years prior to his said ap¬ 
plication, and for which no application for letters patent in 
anv country foreign to the United States of America had 
been filed more than twelve months prior to the filing of the 
application in this country, and which had not been aban¬ 
doned; that being entitled to a patent for said invention 
under the provisions of the statutes of the United 
10 States then in force, the said plaintiff did on the 
22nd day of January, 1930, file in the Patent Office of 
the United States an application for letters patent on said 
invention; that thereafter, to wit, on the 4th day of Oc¬ 
tober, 1932, all of the requirements of the statutes then in 
force having been complied with, letters patent of the 
United States for said invention, signed, sealed and exe¬ 
cuted in due form of law were duly issued to the said plain¬ 
tiff, who is owner of all right, title and interest therein and 
thereto; that the letters patent so issued and were num¬ 
bered 1,881,336 and said letters patent or a duly certified 
copy thereof is ready to be produced as this court shall 
direct. 

4. That the plaintiff is now, and has been ever since the 
issuance of said letters patent, the owner, of all right, title 
and interest in and to said invention and in and to said 
Letters Patent Xo. 1,SSI,336. 

5. That said invention patented as aforesaid is of great 
value and utility to plaintiff and to the public generally; the 
patent rights are of great utility and great value to the 
plaintiff and such value and utility are seriously damaged 
by the unlawful acts of the defendant hereinafter set out 
and complained of. 

6. The device embodying the invention of the aforesaid 
letters patent have not been manufactured or sold by the 
plaintiff and, consequently, none of said devices could as 
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yet be marked “Patented” in the manner prescribed by 
the Statutes of the United States. 

7. That well-knowing the premises and with intent to in¬ 
jure and defraud the plaintiff, the defendant has, since the 

grant of said Letters Patent Xo. 1,881,336 and within 

11 six years of the filing of this Bill of Complaint, in¬ 
fringed upon said letters patent by making, using 

and/or selling a device embodying the invention of said let¬ 
ters patent, and threatens to continue so to infringe; and 
as an instance of the said infringement, the plaintiff al¬ 
leges that the defendant has, since the grant of said letters 
patent and within six years of the filing of this Bill of Com¬ 
plaint manufactured, used and sold, and is now offering 
for sale, at its place of business at 1 River Road, Schenec¬ 
tady, New York, and/or at its place of business at the 
Shoreham Building, Washington, District of Columbia, 
and/or its various agencies throughout the United States 
so-called “Spectrophotometers” embodying the invention 
of said Letters Patent Xo. 1,881,336. As a specific instance 
of infringement, the defendant has infringed said letters 
patent in the District of Columbia by manufacturing, using 
and/or selling the said device at the Xational Bureau of 
Standards located at Connecticut Avenue and Upton 
Street in the City of Washington, District of Columbia. 

8. That the defendant has been duly notified of its in¬ 
fringement of said letters patent, but, nevertheless, con¬ 
tinues said infringement and threatens to continue to in¬ 
fringe. 

9. That the defendant has profited and the plaintiff has 
been irreparably damaged by said infringement, and by 
the said threat to continue infringement, but without an ac¬ 
counting by said defendant, plaintiff has no means of as¬ 
certaining said profits and damages. 

WHEREFORE PLAIXTIFF PRAYS: 

1. For an injunction prohibiting the defendant, the Gen¬ 
eral Electric Company of Xew York, its agents and em¬ 
ployees from directly or indirectly making or caus- 

12 ing to be made, using or causing to be used, selling 
or causing to be sold, devices embodying the inven¬ 
tion of said Letters Patent Xo. 1,881,336 and from infring¬ 
ing upon or violating the rights of the plaintiff in said let¬ 
ters patent in any way whatsoever. 
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2. For costs and an accounting of profits and damages, 
and that upon rendering a decree herein, the actual dam¬ 
ages be trebled in view of the willful infringement by the 
defendant. 

3. For such other and further relief as the circumstances 
of the case may require. 

GEORGE Q. VOIGT 

ROBERT F. DAVIS 
Solicitor for Plaintiff. 

RICHARD K. STEVENS 
Of Counsel. 


City of Washington 

District of Columbia ss 

George Q. Voigt, being duly sworn, deposes and states 
that he is the plaintiff named in the foregoing bill of com¬ 
plaint ; that he has read and understood the same and knows 
the contents thereof, and that the same is true of his own 
knowledge, except as to the matters therein stated to be on 
information and belief, and that as to those matters, he be¬ 
lieves it to be true. 

GEORGE Q. VOIGT 

Sworn to and subscribed before me this 31st day of 
March, 1937. 

RICHARD A. BUDDEKE 
(Notarial Seal) Notary Public 


13 Supplemental Motion by General Electric 
Company, Appearing Specially, to Dis¬ 
miss the Bill of Complaint Tlcrcin 

Filed April 6, 1937 

#•***•*#* 

Now comes the General Electric Company, by its solici¬ 
tor, appearing specially for the purpose of this motion only, 
and moves to dismiss the bill of complaint as to it and to 
vacate and set aside the purported service upon it, upon 
the grounds— 

(a) That this Court is without jurisdiction because the 
sole act of infringement alleged to have occurred in the 
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District of Columbia, in plaintiff’s bill of complaint and/or 
in its amended bill of complaint, related to the manufac¬ 
ture, use and/or sale of a certain device “for the United 
States’’; which alleged infringement, under the provisions 
of the Act of June 25,1910, c. 423, 36 Stat. 851, as amended 
July 1, 1918, c. 114, 40 Stat. 705 (35 USCA $6S), is cog¬ 
nizable in the Court of Claims onlv; and 

w 7 

(b) That this Court is without jurisdiction because the 
General Electric Company is a New York corporation, and, 
except as referred to above, has committed no alleged act 
of infringement within the District of Columbia, as re¬ 
quired by the provisions of Judicial Code, $548 (28 USCA 
$109) to confer jurisdiction. 

F. GERALD TOYE 
Solicitor for General Electric 
Company , appearing specially 
for the purpose of this motion 
only. 

ALEXANDER C. XEAVE 
JOHN VAUGHAN GRONER 
Of Counsel 


14 Memorandum Opinion of Justice Proctor 

Filed May 11, 1937 

#»####**# 

On Motion to Dismiss Amended Bill. 

The amended bill seeks the usual redress for infringe¬ 
ment of patent. Defendant appearing specially moves to 
dismiss said bill and vacate service for lack of facts to give 
this court jurisdiction. 

To a memorandum, presumably intended to comply with 
the rule for a statement of points and authorities in op¬ 
position to the motion, plaintiff attaches affidavits to be 
considered should the court “wish to consider the question 
of infringement in the District of Columbia upon the 
merits.” In both memorandum and argument counsel for 
defendant treat the affidavits as in support of the amended 
bill, and argue therefrom that the only acts of infringement 
in the District of Columbia involved a sale to the United 
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States, for which the sole right of action is in the Court of 
Claims. 

The record, thus briefly outlined, discloses a disregard of 
the rules of pleading and practice, which ought not be 
countenanced. The court is not justified in so far depart¬ 
ing from its rules and established practice as to determine 
a motion to dismiss a bill by treating as a part of the bill 
affidavits gratuitously appended to a memorandum of 
points and authorities. Consideration of the motion must 
be confined to the pertinent averments of the amended bill. 
There it is alleged that the defendant “used and sold, and 


is now offering for sale at its place of business at 1 River 


Road, Schenectady, New York, and/or at its place of 


15 business at the Shoreham Building, Washington 


District of Columbia’’.and. “as a 


specific instance of infringement, the defendant has in¬ 
fringed said letters patent in the District of Columbia by 
manufacturing, using and/or selling the said device at the 
National Bureau of Standards,” etc. The indefinite and 
uncertain form of these averments may invite criticism. 
However, the motion is grounded solely upon lack of any 
infringing act in this district upon which this court can 
take jurisdiction. The bill does allege that the defendant 
used and sold, and is now offering for sale at its place of 
business at the Shoreham Building, Washington, District 
of Columbia, and did manufacture, use and sell the device 
at the National Bureau of Standards in Washington, Dis¬ 
trict of Columbia. These averments, necessarily treated as 
true for the purposes of the motion, in face of the particu¬ 
lar ground specified, are in my opinion sufficient to show 
acts within this district to give this court jurisdiction. Ac¬ 
cordingly the motion to dismiss will be overruled, with 
leave granted to defendant to plead again as it may be ad¬ 
vised, and without prejudice to raise the question of juris¬ 
diction in any proper manner. Submit appropriate form 
of order. 


May 10/37. 


JAMES M PROCTOR 
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16 Order Denying Motions to Dismiss, dec. 

Filed May IS, 1937 

***####*# 

Upon consideration of the defendant’s motion to dis¬ 
miss filed March 17, 1937, plaintiff’s motion for order pro- 
confesso filed March 31, 1937, plaintiff’s amended bill of 
complaint filed March 31, 1937, and defendant’s supplemen¬ 
tal motion to dismiss filed April 6, 1937, it is ordered by 
the Court this ISth day of May, 1937, that the defendant’s 
original and supplemental motions to dismiss be and the 
same are hereby denied, that plaintiff’s motion for order 
pro confesso be and the same is hereby denied, and that de¬ 
fendant be and hereby is granted leave to plead again as it 
may be advised, without prejudice to raise the question of 
jurisdiction in any proper manner. 

It is further ordered and agreed to by the plaintiff that 
the defendant’s time within which he may move, answer or 
otherwise plead to the amended bill of complaint be ex¬ 
tended to and including June 2, 1937. 

By the Court 

JAMES M PROCTOR 
Justice 

Approved as to Form: 

F. GERALD TOYE, appearing specially 
Solicitor for Defendant 


17 Motion by General Electric Company, Appear¬ 
ing Specially, for a Bill of Particulars and 
to Dismiss the Bill of Complaint Herein 

Filed May 26, 1937 

**#«#*#*# 

Now comes the General Electric Company by its solici¬ 
tor, appearing specially for the purpose of this motion only, 
and moves for the entry of an order, in the form attached, 
requiring the plaintiff to serve and file herein a bill of par¬ 
ticulars directed solelv to showing whether this Court has 
jurisdiction under the provisions of the Act of June 25, 
1910, c. 423, 36 Stat. 851, as amended July 1, 1918, c. 114, 


IS 
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40 Stat. 70;") (.‘15 USCA 5568) or under the provisions of the 
Judicial (’ode. Section 48 (2S USCA >5109), and further ex¬ 
tending the time within whicli General Electric Company 
may move, answer, or otherwise plead for a period of ten 
days after plaintiff shall have served General Electric 
Company with a copy of his answers to said particulars. 

F. GERALD TOYE 
Solicitor for General Electric 
Company, appearing specially 
for the purpose of this motion 
only. 

ALEXANDER C. XEAVE 
JOHN VAUGHAN GRONER 
Of Counsel 

May 26, 1037. 

Service acknowledged: 

ROBERT F. DAVIS 
Solicitor for Plaintiff. 


18 Order for Bill of Particulars 

Filed June 18, 1937 

****##*#* 

This cause having come on again to be heard upon mo¬ 
tion of General Electric Company, appearing specially, for 
a bill of particulars and for an extension of time in which 
to move, answer, or otherwise plead, and it further appear¬ 
ing that said particulars sought are necessary in order that 
this Court may determine whether it has jurisdiction to 
act in this cause, in view of the Act of June 25, 1910, c. 423, 
36 Stat. 851, as amended July 1, 1918, c*. 114, 40 Stat. 705 
(35 USCA >568) and of the Judicial Code, Section 48 (28 
USCA 55109), and that said particulars are directed solely 
to this issue; 

Now, therefore, it is Ordered this 18th day of June, 1937, 
that plaintiff file herein, answers to the following particu¬ 
lars : 

1. Specify what alleged acts of infringement were com¬ 
mitted by General Electric Company within the District of 
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Columbia as alleged in Paragraph 1 of the bill of complaint. 

2. Specify wherein General Electric Company is alleged 
to have manufactured, used, and sold, and offered for sale, 
at its place of business at the Shoreham Building, or else¬ 
where, in Washington, District of Columbia, so-called 
“Spectrophotometers” alleged in Paragraph 7 of the bill 
of complaint to embodv the inventions of Letters Patent 
No. 1,SSI,336. 

3. State whether plaintiff will undertake to prove any 
other alleged act of infringement within the District of Co¬ 
lumbia than the alleged manufacture, use and/or sale of 
one so-called “Spectrophotometer” at the National Bureau 
of Standards, as alleged in said Paragraph 7 of the bill of 

complaint. 

19 4. If the answer to Request No. 3 be in the affirma¬ 

tive, state whether such alleged infringement be of 
manufacture, use, or sale of said device. 

5. If the answer to Request No. 3 be in the affirmative, 
state whether such manufacture, use and/or sale was for 
some agency of the Government of the United States. 

6. If the answer to Request No. 3 be in the affirmative, 
state the name of such individual or corporation, and the 
time such alleged infringing act is alleged to have taken 
place within the District of Columbia. 

And it is further Ordered that the time within which Gen¬ 
eral Electric Company may move, answer or otherwise 
plead herein be extended for a period of ten days after 
plaintiff shall have served General Electric Company with 
a copy of his answers to said particulars. Particulars 
shall be filed within ten davs. 

JAMES M PROCTOR 
U. S. D. J. 


Bill of Particulars 
Filed June 29, 1937 

********* 

Comes now the Plaintiff, George Q. Voigt, bv his attor¬ 
ney, and in answer to the order of this honorable Court, 
submits the following particulars of his cause of action. 


20 GEORGE Q. VOIGT VS. GENERAL ELECTRIC COMPANY. 


1. The alleged acts of infringement committed by the 
General Electric Company within the District of Columbia, 
as alleged in paragraph 1 of the Bill of Complaint include: 
(a) the shipment by the Defendant of the parts of a spec¬ 
trophotometer to the National Bureau of Standards 

20 at Washington, D. C., and the manufacture of a spec¬ 
trophotometer from these parts by an agent, to wit, 
Dr. Michelson, of the Defendant, which spectrophotometer, 
when manufactured, infringed the Letters Patent of the 
Plaintiff, which are here in suit; (b) the operation of a spec¬ 
trophotometer which infringed the patent of the Plaintiff 
here in suit, at the National Bureau of Standards, during 
a period on or about June 15 to June 18, 1936, by an agent 
of the Defendant, to wit, one Dr. Michelson; and (c) the 
sale to the National Bureau of Standards at Washington, 
D. C., to wit, at the National Bureau of Standards, of one 
spectrophotometer, which spectrophotometer infringed the 
patent of the Plaintiff here in suit. 

2. The General Electric Company is alleged to have man¬ 
ufactured, used, sold, and offered for sale, at its place of 
business at the Shoreham Building, or elsewhere, in Wash¬ 
ington, District of Columbia, so-called “spectrophotome¬ 
ters” alleged in paragraph 7 of the Bill of Complaint to 
embody the inventions of Letters Patent Number 1,881,336, 
in committing the acts specified in the foregoing paragraph. 

3. The Plaintiff will undertake to prove three acts of in¬ 
fringement within the District of Columbia, (a) the manu¬ 
facture of an infringing spectrophotometer at the National 
Bureau of Standards, (b) the use of an infringing spectro¬ 
photometer at the National Bureau of Standards, (c) the 
sale of an infringing spectrophotometer to the National 
Bureau of Standards. The Plaintiff at present knows of no 
other infringement within the District of Columbia. 

ROBERT F. DAVIS 
Attorney for Plaintiff 

RICHARD KSTEVENS 
Of counsel. 
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21 Motion by General Electric Company , Appear- 
ivy Specially , to Dismiss the Bill of Com¬ 
plaint Herein 

Filed July 13, 1937 

#*####*#* 

Now comes the General Electric Company, by its solici¬ 
tor, appearing specially for the purpose of this motion only, 
and moves for the entry of an order, in the form attached, 
dismissing the bill of complaint as to it and vacating and 
setting aside the purported service upon it, upon the 
grounds— 

(a) That this Court is without jurisdiction because the 
sole act of infringement alleged to have occurred in the 
District of Columbia, in plaintiff’s bill of complaint and/or 
in its amended bill of complaint, as said bill and said 
amended bill are amplified and limited by plaintiff’s bill of 
particulars, related to the manufacture, use and/or sale of 
a certain device “for the United States”; which alleged in¬ 
fringement, under the provisions of the Act of June 25, 
1910, c*. 423, 36 Stat. 851, as amended July 1, 191S, c. 114, 40 
Stat. 705 (35 USCA $68), is cognizable in the Court of 
Claims only; and 

(b) That this Court is without jurisdiction because the 
General Electric Company is a New York corporation, and, 
except as referred to above, has committed no alleged act 
of infringement within the District of Columbia, as required 
by the provisions of the Judicial Code, $4S (28 USCA $109) 
to confer jurisdiction. 

F. GERALD TOYE 
Solicitor for General Electric 
Company , appearing specially 
for the purpose of this motion 
only. 

ALEXANDER C. NEAVE 
JOHN VAUGHAN GRONER 
Of Counsel. 

July 13, 1937. 

Service acknowledged. 

ROBERT F. DAVIS, 

Solicitor for Plaintiff. 

July 13, 1937 
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22 Mono Opinion on Motion to Dismiss Bill 

Filed December 1), 1937 

****####* 

The bill ns amended avers that defendant infringed let¬ 
ters patent “by making, using and/or selling a device em¬ 
bodying the invention . . . and as an instance of said in¬ 
fringement, the plaintiff alleges that the defendant has . . . 
used and sold, and is now offering for sale, at its place of 
business at 1 River Road, Schenectady, New York, and/or 
at its place of business at the Shoreham Building, Wash¬ 
ington, District of Columbia, and/or its various agencies 
throughout the United States so-called “Spectrophotome¬ 
ters”, embodying the invention. Further, it avers “as a 
specific instance of infringement, the defendant has in¬ 
fringed said letters patent in the District of Columbia by 
manufacturing, using and/or selling the said device at the 
National Bureau of Standards.” After intervening pro¬ 
ceedings, unnecessary to refer to, the plaintiff was ordered 
to file a bill of particulars specifying in detail the nature of 
alleged acts of infringement committed in the District of 
Columbia. The bill of particulars as filed does not fully 
comply with the requirements of the order. Had they been 
fully met, plaintiff would have definitely stated whether the 
acts of manufacture, use and sale were for an agency of the 
United States. 

I have considered the record carefully to get at the facts 
upon which a determination of the present motion rests. 
My conclusion is that the acts of infringement alleged by 
plaintiff to have been committed in the District of Columbia 
were all related to and connected with the manufacture, sale 
and use of a spectrophotometer for the United States. No 
acts within this District, other than those relating to 

23 the particular machine sold to the Government, have 
been alleged by plaintiff. In the bill of particulars, 

plaintiff says that he “knows of no other infringement 
within the District of Columbia”. Although the bill does 
allege in a general way acts of infringement throughout the 
United States, no specific instances are alleged. Upon this 
state of facts, I am of the opinion that this court does not 
have jurisdiction to entertain the plaintiff’s suit. Infring¬ 
ing acts within the District of Columbia relating solely to 
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manufacture and use for the United States are triable only 
in the Court of Claims in a suit against the Government. 
Xor can such acts be used by a patentee as a means of giv¬ 
ing this court jurisdiction to try a case involving infringe¬ 
ments committed in other places. Such is my view of the 
Act of June 25, 1910 (36 Stat. 851) as amended by the Act 
of July 1, 1918 (40 Stat. 705). The purpose of the amend¬ 
ment was to relieve one from accountability for acts of 
manufacture and use for the Government in order that no 
deterring influences as to possible consequences will oper¬ 
ate against one called upon to supply the Government with 
a patented device. The defendant here might very well 
have hesitated or refused to do the acts incident to supply¬ 
ing the spectrophotometer if thereby it might subject it¬ 
self to a suit in this Distrct, either on account of such acts 
or other alleged infringements committed elsewhere. This, 
I think, is a fair interpretation of the decision of the Su¬ 
preme Court in Richmond Co. vs. United States, 275 U. S. 
331. The case of Sperry Co. vs. Anna Co., 271 U. S. 232, is 
decided from a very narrow viewpoint, with admitted doubt 


as to the “true intent and meaning of the statute”. The 
later decision in the Richmond Co. case clears up the doubt 
thus expressed. It holds that the purpose of the 
24 amendment of 1918 was to relieve one supplying ar¬ 
ticles to the Government entirely from liability of 
every hind for infringement of patents in manufacturing 
anything for the Government, and to limit the oicner of the 
patent to suit aejainst the United States in the Court of 
Claims for the recovery of his entire, compensation for such 
use and manufacture. What else can limitation of suit for 
entire compensation mean than a limitation of a suitor’s 
remedy to the Court of Claims? This limitation of action 
is in furtherance of and consistent with the purpose of the 
statute to facilitate the purchase of needed supplies by the 
Government. But there is also another aspect of the case 
which constrains me to think the bill ought to be dismissed. 
Although the motion to dismiss is grounded upon lack of 
jurisdiction, a determination requires consideration of 
plaintiff’s own statement of the case in the amended bill. 
If, assuming the truth of the facts alleged, they are in law 
insufficient to state a case upon which this court could grant 
relief, why should not the bill be dismissed? Why go on 
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with further proceedings when even should plaintiff prove 
the facts alleged his suit must, nevertheless, be dismissed, 
because upon such facts this court would be without power 
to grant the remedy he seeks ? In passing upon the motion 
this court has had to consider fully the averments constitut¬ 
ing the plaintiff’s statement of his case. If such statement 
is insufficient in law to justify the relief he prays, ought the 
court be obliged to go on because in a narrow, technical 
form the motion attacks the right to sue in this court, rather 
than the right to relief upon the case as stated? If the con¬ 
clusion is correct that plaintiff would not be entitled to the 
remedy he asks, then ought not the case stop now, rather 
than be extended by prolonged proceedings which 
25 must, because of the statute, ultimately fail. It 
seems to me the practical administration of justice 
dictates that where, it clearly appears from the record a suit 
must fail, the court itself should take cognizance of the sit¬ 
uation and by appropriate action end the litigation. 

JAMES M PROCTOR 
Justice 

Dated, December 9th 1937 


26 Order Dismissing Bills , <£c. 

Filed December 9, 1937 

********* 

This cause having come on again to be heard upon motion 
of General Electric Company, appearing specially, for an 
order dismissing the bill of complaint as to it and vacating 
and setting aside the purported service upon it, and it ap¬ 
pearing that the sole allegation of infringement within the 
District of Columbia in plaintiff’s bill of complaint and its 
amended bill of complaint, as said bill and said amended 
bill are amplified and limited by plaintiff’s bill of particu¬ 
lars, relate to the manufacture, use and/or sale for the 
United States of the device alleged to infringe, and it fur¬ 
ther appearing that such acts are cognizable, if at all, only 
in the Court of Claims in view of the Act of June 25, 1910, 
c. 423, 36 Stat. 851, as amended July 1, 1918, c. 114, 40 Stat. 
705 (35 USCA, sec. 6S), and it further appearing that said 
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bill and/or amended bill, as amplified and limited by plain¬ 
tiff’s bill of particulars, contain no other allegation of man¬ 
ufacture, use and/or sale by General Electric Company 
within the District of Columbia sufficient to confer juris¬ 
diction on this Court in view of Section 48 of the Judicial 
Code (28 USCA, Sec. 109); 

Now, therefore, it is adjudged, ordered and decreed that 
the plaintiff’s bill of complaint and amended bill of com¬ 
plaint herein be and they hereby are dismissed and that the 
purported service heretofore had herein upon General Elec- 
trict Company be forthwith vacated and set aside. 

JAMES M PROCTOR 

Justice 


Dated: December 9, 1937. 

27 From the foregoing order, the plaintiff, in open 
court, by his attorney, notes an appeal to the United 
States Court of Appeals for the District of Columbia, and 
the same is hereby allowed, and the undertaking for costs 
on appeal is hereby fixed in the sum of $100.00, or $50.00 
cash in lieu thereof. 

JAMES M PROCTOR 

Approved as to form, 

ROBERT F DAVIS 
A tty for Pltf. 


Memorandum 

December 10, 1937 

$50 deposited in lieu of bond on appeal by Davis 


Assignment of Errors 
Filed December 23, 1937 

#*####•## 

Comes now the plaintiff and assigns as error the action 
of the Court in the above-entitled cause in the following 
matters: 
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1. The Court erred in sustaining the motion of the defen¬ 
dant to dismiss the amended bill of complaint and vacate 
service on defendant. 

2. The Court erred in dismissing the amended bill of com¬ 
plaint and vacating service on defendant. 

3. The Court erred in sustaining the motion of the defen¬ 
dant for a bill of particulars. 

ROBERT F. DAVIS 
Attorney for Plaint}))' 

2S Of Counsel: 

RICHARD K. STEVENS 
TRENTON MEREDITH 
RAYMOND CHISHOLM 

Received a copy of the foregoing assignment of errors 
this 23rd day of December, 1937. 

F. GERALD TOYE 
Attorney for Defendant. 


Designation of Record 
Filed December 23, 1937 


The Clerk will please prepare the record on appeal in the 
above-entitled cause and include therein the following: 

1. Memorandum: Bill of Complaint, filed Februarv 24, 
1937. 

2. Amended Bill of Complaint, filed March 31, 1937, in 
full. 

3. Motion for a Bill of Particulars filed by defendant on 
May 26, 1937, in full. 

4. Order of June IS, 1937, for a Bill of Particulars. 

5. Bill of Particulars filed June 29,1937, in full. 

6. Motion to Dismiss Bill of Complaint, filed July 13, 
1937, in full. 

7. Memorandum opinion of December 9, 1937, by Justice 
James M. Proctor, in full. 

S. Final Decree entered December 9, 1937, in full, in¬ 
cluding notation of appeal and order fixing cost for bond on 
appeal. 
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9. Memorandum: Deposit of Fifty ($50.00) Dol- 
29 lars in lieu of bond on appeal. 

10. Assignment of Errors. 

11. This Designation. 

ROBERT F. DAVIS 
Attorney for Plaintiff 

Of Counsel: 

RICHARD Iv. STEVENS 
TRENTON MEREDITH 
RAYMOND CHISHOLM 

Received a copy of the foregoing Designation of Record 
this 23rd day of December, 1937. 

F. GERALD TOYE 
Attorney for Defendant. 


Designation by General Electric Company. Appearing 
Specially, of Additions to Plaintiff's Designation of 

Record 

Filed December 29, 1937 

The Clerk, in preparing the record on appeal in the above 
entitled cause as set forth in plaintiff’s Designation of Rec¬ 
ord, will please include therein, in addition to the items set 
forth in said Designation of Record, the following: 

1. Motion by General Electric Company, appearing spe¬ 
cially, to dismiss the bill of complaint, together with the 
affidavits attached thereto, filed March 17, 1937. 

2. Affidavits of plaintiff in opposition to motion, filed 
March 31, 1937. 

3. Supplemental motion by General Electric Company, 
appearing specially, to dismiss the bill of complaint, filed 
April 6,1.937. 

4. Memorandum opinion by Justice James M. 
30 Proctor, in full, dated May 11, 1937. 
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5. Order denying said motions, filed May 18, 1937. 
6. This additional designation. 

F. GERALD TOYE 

Solicitor for General Electric 
Company, appearing specially. 

Of Counsel: 

ALEXANDER C. XEAVE 
.JOHN VAUGHAN GRONER 

Dated: December 29, 1937. 

Received a copy of the foregoing additional designation 
of record this 29th day of December, 1937. 

ROBERT F. DAVIS 
Solicitor for Plaintiff 


31 District Court of the United States for the 

District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Charles E. Stewart. Clerk of the District Court of the 
United States for the District of Columbia, hereby certify 
the foregoing pages numbered from 1 to 30, both inclusive, 
to be a true and correct transcript of the record according 
to directions of counsel herein filed, copies of which are 
made part of this transcript, in cause No. 63773 in Equity, 
wherein George Q. Voigt is Plaintiff and General Electric 
Company is Defendant, as the same remains upon the files 
and of record in said Court. 

IN TESTIMONY WHEREOF, I hereunto subscribe my 
name and affix the seal of said Court, at the City of Wash¬ 
ington, in said District, this 25th day of January, 1938. 

C. E. STEWART, 

(Seal) Cleric. 

Endorsed on Cover: No. 7115. George Q. Voigt, Appel¬ 
lant, vs. General Electric Company. United States Court 
of Appeals for the District of Columbia Filed Feb 21 
193S Joseph W. Stewart, Clerk. 




